DEPARTMENT OF THE ARMY
SAN FRANCISCO DISTRICT, U.S. ARMY CORPS OF ENGINEERS
1455 MARKET STREET, 16TH FLOOR
SAN FRANCISCO, CALIFORNIA 94103-1398
May 2, 2017

Regulatory Division
Subject: File Number 2007-00759N

Ms. Hope Kingma
Monk & Associates, Inc.
1136 Saranap Avenue, Suite Q
Walnut Creek, California 94595
Dear Ms. Kingma:
This correspondence is in reference to your submittal of January 12, 2016, on behalf of Loewke
Planning Associates, concerning Department of the Army (DA) authorization to construct the
proposed residential subdivision of Canyon Estates. The project site comprises 108.68 acres and
is located north of American Canyon Road and east of Newell Drive in both the City of
American Canyon and unincorporated Napa County, California (38.176ºN and 122.240ºW;
APN: 059-040-049 and 059-040-050; Township 4N, Range 3W, Section 19).
The project will construct a low density executive housing community within a 37.30-acre,
southwestern portion of the project site that is located within the boundaries of the City of
American Canyon. This proposed specialty housing project will accommodate 35 single-family
estate homes and will include multiple common areas within the subdivision boundary, as well
as the construction of a clear span/soft bottom arch crossing, construction of a rock spillway/
outfall structure, realignment of the City of Vallejo’s water line across an ephemeral drainage, an
extension of an existing culvert, and installation of utility lines. The applicant will also dedicate
a conservation easement over the remaining approximate 67.18 acres of the project site as an
Open Space Preserve. Work within the jurisdiction of the U.S. Army Corps of Engineers
(Corps) will require placement of 5.4 cubic yards of riprap and 58.5 cubic yards of fill within
0.003 acre of waters tributary to Newell Creek. All work shall be completed in accordance with
the plans and drawings titled “USACE File No. 2007-00759N, Canyon Estates,” February 2,
2017 (enclosure 1).
Section 404 of the Clean Water Act (CWA) generally regulates the discharge of dredged or
fill material below the plane of ordinary high water in non-tidal waters of the United States,
below the high tide line in tidal waters of the United States, and within the lateral extent of
wetlands adjacent to these waters. Section 10 of the Rivers and Harbors Act generally regulates
construction of structures and work, including excavation, dredging, and discharges of dredged
or fill material, occurring below the plane of mean high water in tidal waters of the United
States; in former diked baylands currently below mean high water; outside the limits of mean
high water but affecting the navigable capacity of tidal waters; or below the plane of ordinary
high water in non-tidal waters designated as navigable waters of the United States. Navigable
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waters of the United States generally include all waters subject to the ebb and flow of the tide;
and/or all waters presently used, or have been used in the past, or may be susceptible for future
use to transport interstate or foreign commerce. A Preliminary Jurisdictional Determination (JD)
has been completed for your site. Preliminary JDs are written indications that there may be
waters of the U.S. on a parcel or indications of the approximate location(s) of waters of the U.S.
on a parcel. Preliminary JDs are advisory in nature and may not be appealed. While this
preliminary jurisdictional determination was conducted pursuant to Regulatory Guidance Letter
No. 16-01, Jurisdictional Determinations, it may be subject to future revision if new information
or a change in field conditions becomes subsequently apparent. The basis for this preliminary
jurisdictional determination is fully explained in the enclosed Preliminary Jurisdictional
Determination Form (enclosure 2), which has been signed and dated by you and this office.
Please also refer to the Preliminary JD map entitled “Preliminary Jurisdictional Determination
requested by Tim O’Donnell on behalf of Loewke Planning Associates, American Canyon Road,
American Canyon, Napa County, California” and dated March 25, 2015, which you have in your
possession.
Based on a review of the information in your submittal and the current condition of the site,
as verified during field investigations on February 25, 2015 and May 11, 2016, the project
qualifies for authorization under Department of the Army Nationwide Permits (NWPs) No. 7 for
Outfall Structures and Associated Intake Structures and 29 for Residential Developments, 82
Fed. Reg. 1860, January 6, 2017
(http://www.spn.usace.army.mil/Portals/68/docs/regulatory/NWP/NWP_2017_07.pdf,
http://www.spn.usace.army.mil/Portals/68/docs/regulatory/NWP/NWP_2017_29.pdf), pursuant
to Section 404 of the CWA of 1972, as amended (33 U.S.C. § 1344 et seq.). The project must be
in compliance with the terms of the NWP, the general conditions of the Nationwide Permit
Program
(http://www.spn.usace.army.mil/Portals/68/docs/regulatory/Nationwide/NWP_Gen_Cond.pdf),
and the San Francisco District regional conditions cited on our website
(http://www.spn.usace.army.mil/Portals/68/docs/regulatory/Nationwide/Reg_Cond.pdf). You
must also be in compliance with any special conditions specified in this letter for the NWP
authorization to remain valid. Non-compliance with any term or condition could result in the
revocation of the NWP authorization for your project, thereby requiring you to obtain an
Individual Permit from the Corps. This NWP authorization does not obviate the need to obtain
other State or local approvals required by law.
This verification will remain valid until March 18, 2022, unless the NWP authorization is
modified, suspended, or revoked. Activities which have commenced (i.e., are under
construction) or are under contract to commence in reliance upon a NWP will remain authorized
provided the activity is completed within 12 months of the date of a NWP’s expiration,
modification, or revocation, unless discretionary authority has been exercised on a case-by-case
basis to modify, suspend, or revoke the authorization in accordance with 33 C.F.R. § 330.4(e)

-3-

and 33 C.F.R. § 330.5 (c) or (d). This verification will remain valid if, during the time period
between now and March 18, 2022, the activity complies with any subsequent modification of the
NWP authorization. The Chief of Engineers will periodically review NWPs and their conditions
and will decide to modify, reissue, or revoke the permits. If a NWP is not modified or reissued
within five years of its effective date, it automatically expires and becomes null and void. It is
incumbent upon you to remain informed of any changes to the NWPs. Changes to the NWPs
would be announced by Public Notice posted on our website
(http://www.spn.usace.army.mil/Missions/Regulatory/Public-Notices.aspx). Upon completion of
the project and all associated mitigation requirements, you shall sign and return the Certification
of Compliance (enclosure 3) verifying that you have complied with the terms and conditions of
the permit.
You shall comply with all terms and conditions set forth by the water quality certification
entitled “Conditional Water Quality Certification for the Canyon Estates Project, City of
American Canyon, Napa County,” (Place ID 821782) issued by the San Francisco Bay Regional
Water Quality Control Board on August 25, 2016. You shall consider such conditions to be an
integral part of the NWP authorization for your project.
General Condition 18 stipulates that project authorization under a NWP does not allow for
the incidental take of any federally-listed species in the absence of a biological opinion (BO)
with incidental take provisions. As the principal federal lead agency for this project, the Corps
initiated consultation with the United States Fish and Wildlife Service (USFWS) to address
project related impacts to listed species, pursuant to Section 7(a) of the Endangered Species Act
of 1973, as amended (16 U.S.C. § 1531 et seq.). By a letter of January 18, 2017, USFWS issued
a BO (08ESMF00-2016-F-0764), provided at
http://www.spn.usace.army.mil/Portals/68/docs/regulatory/BOs/NWP2017/SPN2007_00759_USFWS_BO.pdf, with an incidental take statement for the California red-legged
frog (Rana draytonii). In the same letter, USFWS concurred with the determination that the
project is not likely to adversely affect the Callippe silverspot butterfly (Speyera callippe ssp.
callippe) and the Tiburon paintbrush (Castilleja affinis var. neglecta).
General Condition 20 stipulates that any project affecting a historic property or cultural
resource may not commence construction until the provisions of 33 C.F.R. pt. 325, Appendix C,
have been satisfied. General Condition 17 stipulates that no activity authorized under a NWP
may impair reserved tribal rights, including, but not limited to, reserved water rights and treaty
fishing and hunting rights. As the Federal lead agency for this project, the Corps initiated
consultation with the State Historic Preservation Officer (SHPO) and contacted the Native
American Heritage Commission to obtain a list of any Native American Tribes in the vicinity of
the project site. By a letter of June 6, 2016, the SHPO concurred with the Corps’ determination
that the project will have no effect on any historic properties. After a site visit was conducted on
May 11, 2016, the Yocha Dehe Wintun Nation concluded in a letter dated May 17, 2016 that
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their tribe is not aware of any cultural resources near the project site. The Corps did not receive
any responses from the Federated Indians of Graton Rancheria, Cortina Indian Rancheria, and
Middletown Rancheria of Pomo Indians after an excess of 30 days and can therefore presume
that these tribes do not have any cultural interest in the project.
In order to ensure compliance with this NWP authorization, the following special conditions
shall be implemented:
1. To remain exempt from the prohibitions of Section 9 of the Endangered Species Act,
the non-discretionary Terms and Conditions for incidental take of the federally-listed
California red-legged frog shall be fully implemented as stipulated in the Biological
Opinion entitled, “Formal Consultation on the Canyon Estates Project in Napa
County, California title” (pages 18-19), and dated January 18, 2017
(http://www.spn.usace.army.mil/Portals/68/docs/regulatory/BOs/NWP2017/SPN2007_00759_USFWS_BO.pdf). Project authorization under the NWP is conditional
upon compliance with the mandatory terms and conditions associated with incidental
take. Failure to comply with the terms and conditions for incidental take, where a
take of a federally-listed species occurs, would constitute an unauthorized take and
non-compliance with the NWP authorization for your project. The USFWS is,
however, the authoritative federal agency for determining compliance with the
incidental take statement and for initiating appropriate enforcement actions or
penalties under the Endangered Species Act.
2. The USFWS concurred with the determination that the project is not likely to
adversely affect the Callippe silverspot butterfly and the Tiburon paintbrush. This
concurrence was premised, in part, on project work restrictions outlined on pages 5 &
6 of the Biological Opinion. These work restrictions are incorporated as special
conditions to the NWP authorization for your project to ensure unauthorized
incidental take of species and loss of critical habitat does not occur.
3. In addition to the “Recommendations for Unanticipated Discoveries” procedures
outlined in the memorandum titled, “Cultural Resources Study for the Briggs
Property General Plan & Pre-Zoning Project, City of American Canyon, Napa
County,” and dated February 21, 2014 (page 4 of enclosure 4), the applicant shall
additionally notify the Yocha Dehe Wintun Nation (attn: Mr. Anthony Flores, (530)
796-3400, aflores@yochadehe-nsn.gov, ID: YD-03152016-01) should previously
unknown historic or archeological remains be discovered while accomplishing the
activities authorized by this permit.
You may refer any questions on this matter to William Connor of my Regulatory staff by
telephone at 415-503-6631 or by e-mail at william.m.connor@usace.army.mil. All
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correspondence should be addressed to the Regulatory Division, North Branch, referencing the
file number at the head of this letter.
The San Francisco District is committed to improving service to our customers. My
Regulatory staff seeks to achieve the goals of the Regulatory Program in an efficient and
cooperative manner, while preserving and protecting our nation’s aquatic resources. If you
would like to provide comments on our Regulatory Program, please complete the Customer
Service Survey Form available on our website:
http://www.spn.usace.army.mil/Missions/Regulatory.aspx
Sincerely,
Digitally signed by
CONNOR.WILLIAM.MATTHEW.II
I.1149355045
Date: 2017.05.02 11:35:42 -07'00'

Rick M. Bottoms, Ph.D.
Chief, Regulatory Division
Enclosures
cc:
Loewke Planning Associates Richard T. Loewke, AICP, dick@loewke.com
CA RWQCB
Agnes Farres, agnes.farres@waterboards.ca.gov
Keith H. Lichten, Keith.Lichten@waterboards.ca.gov
U.S. FWS, Leif Goude, leif_goude@fws.gov
CA SHPO, Anmarie Medin, anmarie.medine@parks.ca.gov
Yocha Dehe Wintun Nation, Anthony Flores, aflores@yochadehe-nsn.gov

Enclosure 3

Permittee: Richard T. Loewke, Loewke Planning Associates
File Number: 2007-00759N

Certification of Compliance
for
Nationwide Permit

"I hereby certify that the work authorized by the above referenced File Number and all required
mitigation have been completed in accordance with the terms and conditions of this Nationwide
Permit authorization."

(Permittee)

Return to:
William M. Connor
U.S. Army, Corps of Engineers
San Francisco District
Regulatory Division, CESPN-R-N
1455 Market Street
San Francisco, CA 94103-1398

(Date)

